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"It is undeniable that the experience of gestating and birthing a baby is a greatly
emotional and, at times, a traumatizing experience. As surrogates who do not
regret going through the process describe, separating the child from the gestational
parent can compound the severity of the surrogacy experience. Gestational
parents, on the other hand, do not have the benefit of having consented to this
ordeal in advance. Gestational presumption supporters note it would avoid forcing
"women to be nonconsenting surrogates and the resulting emotional trauma
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Ruth L. Fischbach & John D. Loike, Maternal-Fetal Cell Transfer in :1x1) Ny |'R7
Fischbach);Sonja :|'70'7) (Surrogacy: Ties that Bind,14 Am. |. BioeTHics 35, 35 (2014
van Wichelen, Postgenomics and Biolegitimacy: Legitimation Work in Transnational
Postgenomics & :|'707) (Surrogacy, 31(88) AusT. FEMINIST STUD. 177 (2016
Biolegitimacy); Payne Jenny Gunnarsson, Grammars of Kinship: Biological
Motherhood and Assisted Reproduction in the Age of Epigenetics, 41 SIGNS: JOURNAL
.((Gunnarsson :|707) (oF WoMEN IN CULTURE AND SOCIETY, 502 (2016
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Burgess v. Superior Court 2 Cal.4th 1064, 1080 (1992); Postgenomics :1x1) nT19n7
17 Nj790N ,Na1yn DX N1 OXN ,N7Y 7w niyynaa (178,175 'nya ,& Biolegitimacy
AWN DITA 17X DYYNIDY7TIN DMINT 190 117V 11N, NINNSNNYTIN7'TA7 DN D2IMNIN
JN DTN NN QYN NINNSNNA YNION T75N NX'7NN 0NN N0 .N1I0MN N1 17 0'790N
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Sonja van :IN1) N0 M9 T70YW 717NN 7Y ININNA7IN2IVA 7W DY7NN NINNSNNY
Wichelen, Identity in Postgenomic Times: Epigenetic Knowledge and the Pursuit of
Biological Origins, 47 SCIENCE, TECHNOLOGY, & HUMAN VALUES 1131, 1143-1146
.(lIdentity in Postgenomic Times :|707)(2022)
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'nya ,Fischbach :1x1) "n qwnna 7170 7y nimnnann neizemrs nin7wn 792 NN RI19KN
;1139-1138 'nya ,ldentity in Postgenomic Times ;495-494 'nya ,Gunnarsson ;35
NIINNXRN DAYAN D700 D ,9'0IR NNT7 .(179-177 'mya ,Postgenomics & Biolegitimacy
N'78 Dj7NN NYI0NA .|INN 170N (microchimerism) DmiD-1T 0N '917'N '7¥ nYDIN 10T
DN 7V NIV NIN712 D'7NWINI '7W0 DIDNN DX O'XIN M2IVAN D'RNY 127 NIN7'TIR INXYN)
NII71ITON OXNN D'RN )2 IN2AL;N9N '71202'K 7707 DD91N1 DANN 0N OY ,NI71TO0N
D217 Y'OUNT7 DMWY D'RNN '917'N .12IVA NINGZIA DY7NYIMI n'7wn DIONN NN DN D D'XIN
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DN X D'ONIN N7X D'XYNN .NINY0N NI7NN NINNSNA 7Y1 N110'NN N2YyNn 7y ,0MNn

721YN NN PN WX L'0N'0 1710 W7 0DY7NN 1217 DRI7TON DX |2 1D 'N1j70Nn]
Dakota E.;35 '"nya ,Fischbach :1x1) nnn1a 1aiyn nX oXn NXwIR DN D'WTINN NYWNY7
McCoy et al., Egg Donation and Gestational Surrogacy: Pregnancy is Riskier with an
.((Unrelated Embryo, 196 EARLY HUMAN DEVELOPMENT 1, 4, 8-7 (2024
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"These instances of postgenomic research can directly or indirectly affect how we
view, value, and (legally) recognise surrogate women as mothers. The gestational
surrogate has been approached as a mere ‘carrier’ or service provider, while the
designation of ‘biological mother’ has been reserved for the genetic mother. The
new biologies provide us with an alternative understanding of the surrogate body.
Namely, that the biological contribution of the surrogate is much more profound
than previously understood and that we therefore cannot ignore the involvement of
.the surrogate with the fetus and child"

.(179-178 'nya ,Postgenomics & Biolegitimacy :1x0)

,ANIND NYIN D71Y7 71NN NNANT7 NT7I'N OXN 7W ANNINN ,0DNIMXN DN7NNT7 W7 X77.23
YN 1NN NN 1D 79T NN N7 .00 NP A7IT a1 L NI010N DNN 7Y anninnn ,myo7

NN N7 NTY72 - NNXY NT'70 1227 D20 ;713NN NT71N2 202002110 DI X' D'WTIN NYYn
Sylvia A. Law, Rethinking Sex and the Constitution, 132 U. PA. L. REv. 955, :Ix1) j71a'n
1023 (1984): "Fetal life is starkly different from all other forms of human life in that
the fetus is completely dependent upon the body of the woman who conceived it. It
cannot survive without her. Although all human infants, and many adults, are
dependent upon others for survival, that support can be provided by many people.
((.w.Xx - nooin nwaTnn) "The fetus by contrast is dependent upon a particular woman
;TI7"0 NYNY7 N0 DA NIN DX DDA D'01AN DNINN 'T-7Y NN9IMN NXan nn D TNd7 'Y
NN9IMN NN 7 aNI'D .NCTI7Y DNXP DIR DTAY7 0'01) DN NN AT NTI71AY R7X
OND 7V NNNI2 NMDINN DY N7NYN NIVYNND 70 DWONNN LN DTN 'T27 NNI77onwinl
DA NIOX NN NT7N OXD .DT7I0N1 N'Y7W0 NIYXNAND INITA NN NAIYN NN NT7M
N2'0N X'N NT7PN ONN,NT (2102 .071V0 VIINT N2 D' X7 71700 'TY72 IWN V0N 'Ma'o

I'N ,DIN .'NCTI7Y 1127 0'7'wan - NN9INN NN - 0"01aN DNINND ANIDN YN N0j79XN
N'D NT7"N DXN D7IN ,'NNDN 'M2A'0 DT XN 01N [VOND X DY ,NTY71 120 1T XD
Leslie Bender, Genes, Parents and :1x1) D71Y7 71N X202 NYIONAI N'OI0N N2'00N
Assisted Reproductive Technologies: Arts, Mistakes, Sex, Race, & Law, 12 CoLum. |.
.(Bender :70'7) (GENDER & L. 1, 49-50 (2003

vownn nan (Joyce Kennard) 1817 01'a NVSIYA 7w 1NN XANT 2N 0T Wi7N1 .24
Johnson v. Calvert, 851 P.2d 776, 796 (Cal. 'Tn {7092 ,2"nIX ,n019'7)7 N1 TR 7w |1'7Vyin
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"The proposition that a woman who gives birth to a child after carrying it for nine
months is a 'substantial factor' in the child's birth cannot reasonably be debated.
Nor can it reasonably be questioned that 'but for' the gestational mother, there
would not be a child".

OND TYN [N 7W AXR'YI NIDIND0A NIY72'7001 NI'70ann ,NIon NN D Iy Ty .25

[N .0 TNA NN D - 91-YIN NMDN 719107 NN19Y M 112y NNdI NND NNX 7V - N7
N7 NYONN TWN NII71NTNTON 120N NN NN DXN INNA0NA 190 217019 370 XIn
DY N TA7 NN T 719 w7 NNTE - 71M7 qpnnal Nay7 nNonni 71m7 nnsmn
N7V 19D - NN NN [207 D717y QX NT'71 (1NN, NAI707'90 DN NNAIYY DPAN1 D910
DMIN "7 7w2 NNAIY7 0'N-7'YN MNI-1IN NN I1AY7 AX7X NT700 DNNY NNX D7W-1111)2]
NNAIYI NINAN NN N750N WWN ,N'01AN DXN 7Y nMIMIpNa Wy 7707 '7an ,n1 v2'na .n2'7a
OND 0921 ,NNNN MY NX NNV YR NA7ITON DND - NNV M72 RIS NITYIND

NP N2 AN NNYIN L1297 NAXD WX NT71IM

ON'7 N2IYN |2 77N ') MNN-)IN Y7 7w M7 7y DTn'7n 0Ngnn D §'0In7 "N x8'7.26
,AIV7 ONN 7w nninnn 7y ooian ar nnwizn '7n .(maternal-fetal attachment) nai7rmon
N2IYN NIIDNY MIYRIN NYYNT7 XN NAI7ITON DXN .NNONN [N 720 7Myni 1710 XInl
NIYNY W7 10 N21Y7 DXD |2 D70IY W7 L710N7 190 \wNNaY 1aI1yn Dy D'on

Janice G. Raymond, WoMEN As WoOMBS: REPRODUCTIVE TECHNOLOGIES :IX1) "701NT2I9I
AND THE BATTLE OVER WOMEN's FREEDOM 38-39 (1993); Magdy S. Mikhail et al., The
Effect of Fetal Movement Counting on Maternal Attachment to Fetus, 165 Am. J.
OBsTETRICS & GYNECOLOGY 988, 990 (1991); Amy Salisbury et al., Maternal-Fetal
,NI01-19 7y N7 na7rre oxn nwnT L((Attachment, 289(13) JAMA 1701, 1701 (2003
NI7WN N7y NN, 7Y "W W7 07 Pyl DYTIN QYN PN AN9M0I N7T XN ININ
Alice M. Noble-Allgire, Switched at the Fertility :IN7) DXD 7V RI¥IN NIY{7 NINITIDIOD
Clinic: Determining Maternal Rights When a Child is Born from Stolen or
((Misdelivered Genetic Material, 64 Mo. L. Rev. 517, 566 (1999
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INd ,0'w1 .0T'71 [N 7W 1190001 XD 'T'ON )'70NNN NNA0N2 D71Y7 713NN NN2NA D'va 7w
NIT'ON 120N NX NINAIN [N )2 7V 9011 D7IX ,T7'0 7 D"01AN DNINNN N'XNA NINTIN ,0N2)
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NNNYIN NT71 DXN 7Y 1T 19 7V 01X NN Noany nozwn® ,856/23 n"yaa 1 7097 28
NNINN NTNIY DT [N7'Y NINXN .TI7' NT7102 NYINT 022 2 NN [y 7v [ng'vn 7y

- N9 NIAIYY NINAN - NDAY '01AN MNINN N790N2 NIXNNN TI7"0 NT7INT7 NYIND NNIYNY
.NYI7 DY N79NYW PX7'9 XT7N NN IT NNIN 22NN XWX VAT 7Y ININTA NNIYN7 nnim
T 7Y N{7910N WX ,NT7I01 DY L[N 7w DI700001 D'TTON NNIPNN NN NDOXN 1IMND NN
(.w.X - No0IN nwaTNN) "T272 Den

'NINXN] 1T 707 '9N9 NANDY 19)

"The key to my argument is that a genetics-based analysis of parenthood reinforces
and replicates an understanding of reproduction rooted in a male experience.
Because a male's only biological contribution to reproduction is his gene-carrying
sperm, and because fathers are increasingly being identified by DNA genetic tests,
courts may believe that parity requires that mothers be identified in the same way.
If something like this reasoning is dictating results in these cases, this false equality
between male and female status in reproduction displays a male-biased
perspective. Women who are genetic parents benefit from this approach, but they
only benefit if they are 'like men' with respect to their biological contributions in
these ART cases - if they are genetic contributors to the embryo. Women whose
contributions to reproduction include gestation, labor, and birth, are not valued in a
genetics-based analysis of parenthood. Genetic-based approaches to parenthood
necessarily ignore one of the two ways women may contribute to reproduction.
Genetic definitions of parenthood value what only men can contribute to
reproduction (gametic contribution) and do not value what only women can
contribute (gestational and birth contribution). Therefore, relying on genetics as the
definition of parenthood, particularly of legal motherhood, is fundamentally sex-
.biased"

Radhika Rao, Hierarchies of :Ix1 |2 InD ;.w.X - NDIN 0"71¥ NNy ;44 'nya ,Bender :1x0)
Discrimination in Baby Making? A Response to Professor Carroll, 88 IND. L. J. 1217,
.((1220 (2013
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