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IN D'TY ,NRYO NN T 'R L7171 (01 aR'7X :7n7) (2009) 48-52 ,45 njz'nxi *7'79 0own 7y - 0 T
NN NN ,20MN NNN 17 ANX DN DIR DY, WANYNYT7 70Wn X7 [VI0N 7V DTI70 IND-K2 0N NI
7V NY'OYN DYNIN NIMDTA NYION 1D 110 WYN 07 DXN" N7RYA 1YY 207N |NANA AN .YRXRYT
45,25 (5) n "o 78w nym 1 nTn 446/01 9"y) "N nywan'7 Ninon n7Taw )2 '0I9'wn Ny T 717w
AIN'D NIDT 7w ANIWN TXY7 12,0120 NAML AT 'YN IMNn [Nan 7w 77 agtynn D ,vai71 .((2000)
INID-NIY 19N {77 ,09¥NN N2 7Y NINTIZN IMIYI2NA WIT71 TN NIWONN NN L[N NI [N{7Y'7 NINNN
17 '8N 09IUN 7V 1MAT 0T MY7 000 AN T NN, DTIZN IND-N2 DY 'YA 'V AN N [VION 7W 21N
:(3.7.2007) 111 {7097 8 nj709 ,7x8 ' N1t 11179 678/07 9"ya

DN ,NNNN 7Y 7YID 71IN1D IN 7TND TNX 0'7{719 7V 11y NNIW NN |2 7V1,0'7 D21 D1 09¥Nn NN
N72NY NAYNN nnTi7 179 TY 7W 0TI IN 179 TY 7Y DOH7N-INTY AWON D AWONI 7'RIN,N7ND NNDN]
N1 NI0N 7¥ q0IN |90 NN WIATAT7 DI7NN X1 .NE770 7Y 13MY NN NP 210 DYN T )T X70T D nijzon7
01,2 7V, Y7 |'N TY DYNN' INW7D |Mya 0T DN D'7NNYT 721N N7 0OWN NOIYn NIMN7 ,1ny1dn nwam
N1NN '7'ON NN DIN TY NXM N7V IN,0j71 12 NNN-172 DAY INTI7 'D 1120 DWNIN 17 1N2Y WTN 1120Y DIj7N
AN 7WD 7W MIY0T7 NIWATIN D VA7 D 7V LIN TV 10722 D700 NN 7027 1T 1T )02 N NT L INIvNYT 1IThyw
NI XR71NWNN RN ITNNYON AWND 711, N1 NN NI2'01A nwyn

niwyn vown - AN 7wd

NMan NnIXAax

N N 2'D71,'N{7INNN DOYNI AN 70N NIYL7 YAI1d NINNDNON 1XIN L1197 DY7NnY |I'Ta 12

D1 nnv 07 nnaj7 (Ineffective Assistance of Counsel) aixm '7won Ny .N1¥72 127 ¥ATNYT D70 MKRXYN
I'T7 TIyn DWX1 7v INd12, Powellnwnoa 'wjznkn [1'7yn 05wnn na 1on 1932 niwa 115 .nMan nixaNa
My :|707) ,(Powell v. Alabama 287 U.S 45 (1932) 105wn 17nn2 D710 Ax"7 ,NIM w1y N1 TY N1y |2
VI'DT7 ANRT7 WL, T NIV 7¢ 1272 '78N0ID 1N2 T PN D97 NTNY'7 10 N1 0T PT 709 7w mona L ((‘7uxne
0OWNN N Yaj7 ,12'97 .(65 Mya ,7uND |My) 0OYNN 7101 NN DYT ,|'TA NIV 7Y 1T'¥N 210{79X '0OWN
.Nj7In7 14 pi7'na naaynn ,(Due Process) [ain '707 DNIDTA YaID ,0'MYNIT7 '0[7ON AN 1M N 1D |7V
PAIY |T'X7 NINYI I'NY NINYYT D2 12M0[79N X7 QWKL 7¥ INIDT NN [I'7Y0 09¥NN 12NN ,0Iwn NXINN]
Assistance of) In1an7 '09wn yIr'o DX 727 n'oann ,nj7Ing Wi |1j7'N2 ANIN V1, N1Im
Counsel)(Johnson v. Zerbst, 304 U.S 458 (1938); Wade v. United States, 388 U.S 218 (1967);
Gideon v. Wainwright, 372 U.S 335 (1963); John H. Blume et.al., “Its Like Déja Vu All Over Again”:
Williams v. Taylor, Wiggins v. Smith, Rompilla v. Beard and a (Partial) Return to the Guidelines
:17n'7((Approach to the Effective Assistance of Counsel, 34 Am. J. Crim L. 127, 130-31 (2007
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TN NN NT7710 DTN NNR 78 DNYNA NIDININ NINDIYA 7V [T NN7X X7 DIwn 17002 nxt oy .()Blume
,91027 21X 7WON NIYL DA 12N XXIP7V19D1,17'79 1'702 DMWNI AN 1Y 7¢ NI07oNN N2 1197
pnwn oI Ty WN ,7v-1T [nan Strickland nwaoa yajz , 1984 niwa naioY |1'7yn 05NN N wam
Strickland v. ) "aixm 7w2" 7w mrj77 o'ywam 7w Dn'NRyL NN NIRT7Y ,NR0NI1RN NNA0ND

.(131-34 'nya ,Blume :Ix1 ,inTj7w Dniwn 0nan?y ;(Strickland :'7n7) (Washington, 466 U.S 668 (1984

D LIYNRIN 27w NININYT [VION 7Y 21" 7w 7w INNDIN NIX7 'O ,nyaly7 Strickland no'7n 13
Reasonably) ninmao 7w noj7maix 0ITIVO 7Y MY NIR XY TV D177 DD NP IND-N2 7Y INI70IN00
NINXIN NN NNY'Y INID X2 7Y NS INI7NINN D NIXINYT v, |inann 7w mwin 17va.(Effective Assistance
n7a71n ,"vo7i7'yn npn" NN 11'T 709 NNA0NA ANT ,|I'7yn vOwNnn N2 .(Prejudice) *7/7on 700

['TN D1V NDYY7 7w NIPNINN NNAIT L' T D1y 7w DNI7NINNT7 NIION NIYINN NINTI 7Y |[XIN'R]
NRNINN D7 NoNIvIN N'7yn |nn aroow ,(ABA Standards for Criminal Justice) *7'7on ' T7NVR7INND
AINT N2 ,NT 9N AM00N NN 7W 210N 91 NANNA 75N00N ,|I'7YN 0OYNN N, NNT DIj7N2 .00 M72
.N71V9 NIPNYON 7W 2N 1D TR DAY N 221, TRN NN7N 7D 78 NIM0I9N IMII01 TNN NIYINTZA NN
NINNIN N'97 ,N{7TN DI7N - NO7NINM X" N7'7W NNAIT - DNN DN7N1 D ,V1A57) ,|DAnn 7¥ Iwn A7vn |MyY7
12'0 7¥ INM"7NN NDINYT A [VILN 7Y ,0N7N0 N2 ,07IN .DYNIN 7Y 1IN '791W D19N [N 1IYOYIN )'70n
NN 1 Y7790 700 7V PNIRNIN L IND-NA NI7NINNA 1791 01770 R'717W ,197 110

N1 D LYol TINM TN NAXNYNI NY711D 05N WX ,Strickland n27n 7y nnnna N2 N7 D Py
NIYY'7 R'71 0YND TN DIIYT7 IWONN WX ,|'TN NIV 7¥ INININN NI'NAT7 AN DINY 2'0N110 91 2N 05YNN
D'MASNY 127 1120 '12'0 7Y W 2A7WN 7¥ INNI0NA ,YRANNT 200 W7D X L,|D 1N .OWNIN 7Y IN1ANT7 12T
Jeffrey L. Kirchmeier, Drink, Drugs;142 mya ,Blume ;60 'ya 71 AX7X ) 1'700 NIRXIN 7Y V'OV 21X
and Drowsiness: The Constitutional Right to Effective Assistance of Counsel and the Strickland
D1w1 D ,0M1100 v . (0w nimonnl - (Prejudice Requirement, 75 Neb. L. Rev 425, 438-40 (1996
Ni7'wa Strickland mnan 7w Dn7yo5na ,|1'7yn VOYNN N 7Y ITIXN NNRMON 1D NNIN NINNON NIINNKD
117  ABA-D 7¥ NVIN7NN NIPNINN NN YAX7 ,NINNNT 1IN1IY NI7'092 L, |1'7Vn 0OWNN N 7W INNID NAMY
,ITEANTN) '700 NNNIN NMONYT7 1120 M2'0 D'7NN D YIA77 NNT NIFZYALL TR IV 7¥ INI70INN NN N2
.(142-47 'nya ,Blume ;60-61 'mya

NIN YV NEAN N 92,2181 7000 NIYOT YAl JIN7MNND ['7Yn 05wnn N 7Y nnann |'Tn j709 14
|'Tn 709 |Nn7 721y .((Roe v. Flores-Ortega 528 U.S. 470 (2000) 2000 niwa nna wx ,Flores-Ortega
Unn7n |'T N1y 7¥ Imivan'n n1'Na7 0niv 0'772 DY781TON 0OYNN MA 7Y DAMI7'092 INNSNN AT "y
NWAI5N NND0N 7177 '72an ,01Y1Y wan7 X7 TV 7¥ IN07NN D ,NIPAD 1950102 V171,12 IVIY DYTIN
NNINA .wTNN WIY7 Nior nn nj71xnn (Deficient Performance) n'j7'7 niznann 12 n'71y ,iwan T¥n 127
NYANN YIN' XN WX 71 AM770 AUNM 'R Y 78 IN70N0 D ,0MNNN DY7X8ITO 09WN M1 YiAj7) Ny
United States v. Stearns, 68 F.3d 328 :nMj7nn 7¥ [IlUXIN AI0N) 1WN 7Y NWAIDAN INY{72 90 ,IVY
.((Castellanos v. United States, 26 F.3d 717 (CA7 1994:n0nj7nn 7v nwn aon ((1995

[N2ANN NX 7'NN7 U vy 7¢ INwan 'X NMI0 7y 'O 21N NYTA Yaj7i,NfI07 wam [I'7yn 09wnn N
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Y 7y 0OWNN N Y NI7IVON N0 DX NN, [IWRIN A7wn My'7 .Strickland nwnoa yajaw a7vw-1Tn
PMIINY DX DY77 DIXN 70 1Y YR .DNR0 M72 NI7IYD 11D 179 AWWN IVIYN XYL D7V DNAO
IT'¥N 11120 M72 N71YD T2 N71Y DIYIY NYTIN WINT7 NWAISN NY{7an NIN7ynn ,)2'97 .1lvan 7¥ D'w11onn
NN 7NN YRNIN 1D ,NN[7N0N NI2'0) 7702 AWNNNA ,I20 A TN IV DN DANNA  NAY LT I 7Y
117 ,1¥IN2 YVIIrR7 N2INN 17y N70M ,0IYY 7¥ INYAN2 110 MY VAN iwan D IN LT DYIdn 7y Wy
NRNONNINRNN'A DX IYIN NYT7 8207 DAIND T )01V 7V 170 ,NNT 7701 .21YYn Dwan NNYON

I'TN NIV 7¥ MIYIN'A D ,Y3{71 .IMIIINY DX 00 YARNA 1NN NI7T7 NI0171,01IVIyYn 7¥ INand DRINLN
210 '2'0 7Y MI'7 YNITR ,wn A7w0 MYy7 .00 'M72 n71Y9 1107 17N ,IMND NINYIMNN NAIN 17'nn

, V71 NINT NNN QIYIY2A 700 NINXINT M0 W7 NNDIN WNT7 ' D ,09WnNn N Va7 ,'"NA'0 W7 7V 77
- ['TN IV 7¥ 1INI70INN2A 1791¥ DMADN |2 'NA0 W7 7¥ NI7'7 21120 120 7¥ INIj7a i79N0n7 [N 1D

;)27 1120 D0 W D NININT WYL QIVIYN 7Y INPAD N A7 -NIXYIERD N IN DRI ARINN NIN7ynnn
wNnw7 710! yizann 7¥ 'MMiyo 2'0 0010 YAV wam amn o Ta 1Y 7¥ ni7nanna 179 0'naon 8717y
NN NIY7 DN NN N7Y 191 71 "axm 7wa™7 mayo NX NINT7 |'N D7IN 1YY NRANT 011D'0N DXY'7 NMNID
Campusano v. United States, 442 :1x1 ,n7 [N 7¥ DIY'N [DINT) 1YY NONT7T NNDIYN 7W NNNRYIN
F.3d 770 (CA2 2006); United States v. Poindexter, 492 F.3d 263 (CA4 2007); Regalado v. United
,(Nunez v. United States, 546 F.3d 450 (CA7 2008 :1x1 |01 ;(States, 334 F.3d 520 (CA6 2003
.(N1Iw ARXINT7 LOYNN N YN INNA0N]

N'72IN

R v. Clinton(Reg. v. nw191.'7218N 0OYNI AIX"M 7WON MYV 7¥ NNIWY7 ,NIXj72 , 0NN |707 15
NWI97 TY .IX" 7wWON NIYL NN IX7 0D annn [nann NNy 1va7,(Clinton [1993] 1 WLR 1181
0OYNN M2 .|'TN IV 7¥ INI7NINNA 1791¥ DMADY Ti7NNN AN 700 N1V N1'NAA Ta1dn D Clinton

YN ,D'0712 0MAD 1791 DAIN'] 1D NDINYT DMYNIN T2 N7y DN DM7N2 71 ,MY0N NN 17217 ,0'72IN8]

Reg. v. Gautom, The :7wn7 ,Ix1) nni>-xa T¥n ( Flagrant Incompetence) nuia ninwa-'x 0'xLIN

NI'N2 NN 12IN2 7172'w 1D ,1'72182 2NN N2 NRNwA7 7nn ,0nwn 17nna .(Times, 4 March 1987, CA
;12 NN NININ AINT7 ANIT2,0OWNN NNXIN 27 TR NIV 7¥ INI70INNA 1791w D19 |2 'MA0N Wi7n
R v. Swain (Reg. v. Swain (unreported), 12 Marchnwaoa ,n"72182 DNIYIY7 DOYNN N ,MIYNIT TRy
NNXIND 12T NI'YN 710 AWIYNN DX 790 ¥ DN D70 ,NYYINA 2WNNT7 X' 7TNmw 0 7y ,(1987, C.A
IN 7V 1TV 178 D'NAD D AT 7Y 0OWNN NN X7 Swain nw1oay Tiya ,07INI .IND-N2 7Y INI70INNN
DI7NY .DYNIN 7¥ 121X 210 7W NNID'N NN 7Y 002NNY7 |'N D VYaj71 12D ,Clinton nwnvawy N ,nvia NIN'wD
7V ,DUNIN 7Y 1IN D'NADT7 NNUAY NYOYNN 7Y NN NN 1017 W 1D ,0NIYIYT7 0OWNN N Va7  NINT

2D Y1j71,|'Tn 7097 1188 Tmya ,7d .0dwnn N 7¥ INj7'09

It is probably less helpful to approach the problem via the somewhat semantic exercise of trying
to assess the qualitative value of counsel's alleged ineptitude, but rather to seek to assess its
effect on the trial and the verdict according to the terms of the subsection

,Criminal Appeal Act 1968 -n 7v (a)(1)2 'v0 7y 1DAN0DNA ,0NIYIYT7 DOYNN N YIAN IT N1j70N7
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NYYINN D NN ,DNMIA0] NINT ,0N2 D702 NYRINN 7Y 2WIV7 TWON! DNIYIY'T7 DOWNN N 1D LVAIT7 TWUN
JININT DYNIN 7Y 1172 07y DN DNj7na 10197 L(Unsafe or Unsatisfactory) nizoson nax IN nniva N1
0VOYNN N2 NU' ,N7O0N NI'X IN NNV NI 1TV 1D ,INYYAN 7Y 1IV'DWA INID-N] NI7NINNA 1791¥ 0NN 1D
qi7In nmwn n72'7 Clinton n>7n ,nvIaN NIN'WON 'Y [NQN7 2ITNYT Nj7'092 NG 9N .AYyYINN NN 7017
NIDT7 NINOININD NINNN NN 72080 |'T7 Yy'on WwX , The Human Rights Act 1998 -n 7w mi7'ji7n AnNY

01 ,(c)(3)6 gryoa ,NNT 77021, 210 VOWN7 DYNY 7W INIDT 6 §'y01 Ny 0T 7in 7w innaona .ECHR-n ,DTX
ARCHBOLD, CRIMINAL PLEADINGS EVIDENCE &) n'71n '09wn aI¥'"7 NIDTI NWAI9 WU ,'0OWN AIXMT7 NIDTH
0VOWNN M2 IYAj71 NTN ,0DTXN NIDT 7107 6 9'wo 7w NiN7 .((PRACTICE 1787 (P.) Richardson ed., 2012
[IN27 W' NNT DIj7N21,0NXY7WD ,0¥UNIN 7V INID-N2 NI7NINNA 1791W DNION NN ,12Y1D ,[INA7 |'N 1D ,N'721N]
,.Rv. Nagle [2001] Crim.L.R. 506 CAnw192 ,70 .10 0OYNT7 NIT X7 DUNINY 107 IN'AN 17X D'NAD DN
11D Y171 ,24 nj7092

In any event, in the light of the present requirement under the European Convention on Human
Rights 'flagrant incompetence' may no longer be the appropriate measure of when this court will
quash a conviction. What Article 6 requires in this context is that the hearing of the charges
against an accused shall be fair. If the conduct of the legal advisers has been such that the
.objective is not met, then this court may be compelled to intervene

0VOYNN M1 IWND ,'MA'D W7 7Y 101022 NNIN AN 7W0N NIYO 7V NN72j7 N'72082 DA LD D NN
71i7'w NWATN I NINT 71790 P700 NN 7Y ,0WNIN AN 1791w DNAON 7¥ DNYOYNL T7NNNN [N2N IXAIN
R) nywann 71012 NN NN2N2 1NAN DTYN NIYO 72 X7¥ )0 ,0MYNIN 7Y DNID-'NAYT [IN1N 201N NYTH
60-55 nIxj709 Vj7'va , (.(adams) v. Secretary of State for Justice [2010] 1 Cr.App.R. 25, CA (Civ. Div
(7T 7097

095N 7X 7700 N

7v DNIYL7 AIYIyn 17002 D'YW7a00 7¢ DNIYIYA N7RYT pATAT7 IR NIWND L1D21MY'7 parnal .16
70D [N INNY7 77 ,D17WN 0OWN N 7V 11T NYIDN 7V IVIY w7 X7w n07nnn 7y DN7 Y11 ,0'wj7ann
ML7nn NX DN'7Y "N92" NWYN71,0n1 YV X7 ,0n'Y w191 X7 DINN2 TV 1D ,11Y0 D'W{7aNnn AIYIvA |'Tn
7V 2WV7 DNIDT NN ,NWYN7 Nd7n 00002 171y 77¥ ,0'W7ann D10 LI7N NI2'01A .DNYYIN 7Y W7 N7V
05¥NN N2 'T-7y NNNTIY N'MNTAIY NMMYN 7Y ,N'7123 N2N ,N00IAN IT N2Y0 D ,ANY 12D INXY .DNYYIN

20 77T MOW7ETINNN

1 wizann D ,n7an 1T 709 71011 Y72 My TINAN VOYNN N 1191 1WAV L|IFTA 7171092 |1y
DAINT7 VYAID 2T 72D ,0'wi7ann 770 7v Dnwa '7y9 (901 :|7n7) 20 1ax 'on 2 qor,8465/12 o"y1a
7V In'y DO'0I,D'W{72NN 7¥ DANID INXY AN L0002 TYY7 N1OW AT A 901 .1YIYn NNDTY 1191 '095¥nn
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VYN IO NXIA7N 70 0wa 7Y9 ,1 ayaynn 0 1aN 901, MIYNY DT ANSwn N7 [D'wjzann] onyaynn' o
N1 ,NnITa .(17.12.2012 orm 1o 71710097 37 'ny) "DdIOw nn DDI0I DINNA T"IY DX oY NIN...T"Y

1ax J'on qorr,1 ayayn XN ,nann nx 72imy m* oo 1on vwa 7'y ,8465/12 9"y o'wizann 7w DN
NID |21 DI7UN VOYN N2 L NINTIZN NINDIYA TR DAY DY W7 N NI7IVON 70 NN YN WK DI NN 0
on'mn 0NN 1M1y .(17.12.2012 orm ,jrtn 71710097 40 'y) "72amn Rinl DN Ty DY W70 DN XY
70 .AX1A70 70 NN AYMD MYy vxnw [qorr] 1 ayaynn oy meany ax" 1innn 0o5wnn Na 1N LI N7
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[7y q1yay] IX DDAT AW 'Y NINEZ77 12010 DRD VOYNN N N7XYT7" [Ny NIPIDN 170N §0I'7 120nY NN
DN'MNAYLa wnn 'R ".[qor] 1 ayayn7 X7x NiNG7'70 '727 mMN2on X7v 2'wn ax ,nyon [7y ivay] ik vay
7w 070NN 772 Dy N71Y9 195N D'W7aNN 901" 7Y NI0ION INNTIR JAITAN |97 ,0'W{72nn 7¥ NNNINNN
Nnwan'7 a1y ,0imnna 1y 727Y NdN 9 7'Vl L0977 DNIAN'MNN TIN77 [naw 19> 01NN Ty 7w qor
.8094/12 "y wizannn Niyayn
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